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THE ROLE OF THE GUARDIAN
L SCOPE OF OUTLINE

This outline discusses the duties and responsibilities of a guardian under Texas law. The
discussion covers all aspects of guardianship administration from the initial qualification of the guardian
to the closing of the guardianship. Forms are also provided to assist the practitioner in drafting some of
the documents that must be prepared or filed by the guardian. Although this outline discusses the statutory
duties and common law fiduciary obligations of a guardian, it is important to note that a guardian may
also be required to take certain actions under local court rules. Since these rules can vary greatly from
county to county and court to court, a consideration of these rules is beyond the scope of this outline.
However, the cautious practitioner will review any applicable local rules before providing the guardian
with any advice regarding his duties and responsibilities in administering the guardianship.

IL. QUALIFICATION OF THE GUARDIAN
A. Filing Oath and Bond

A guardian must "qualify" before he is authorized to act as guardian. To qualify, the guardian
must file his oath of office and any required bond with the probate court, and the bond must be approved
by the court. Texas Probate Code § 699. These steps should be taken within twenty (20) days after the
date of the order granting letters of guardianship. Texas Probate Code § 701. The twenty (20) day time
period for qualification does not apply when a guardian is appointed for a minor ward under Texas
Probate Code § 682A and the guardianship will not take effect until after the ward’s eighteenth birthday.
Texas Probate Code § 682A(a). The probate court can revoke the appointment of a guardian who fails to
qualify within the time period prescribed by law. Texas Probate Code §§ 701, 721, 761(a)(1). These
provisions apply to a guardian of the person and a guardian of the estate. Forms for a guardian's oath and
bond are attached to this outline as Exhibits 1 and 2, respectively.

B. Requirement and Amount of Bond

Texas Probate Code § 702 provides that the filing of a bond is mandatory in all guardianship
proceedings unless:

1. The guardian is a corporate fiduciary, as defined in Texas Probate Code
§ 601;

2, The guardian is a guardianship program operated by a county; or

3. The bond requirement for a guardian of the person has been waived by

the ward's surviving parent in a will that has been admitted to probate by a Texas court,
or in a written declaration other than a will.

The probate court is required to fix the bond for a guardian of the estate "in an amount that is sufficient to
protect the guardianship and its creditors." Texas Probate Code § 703(b). This amount is defined by
statute as the estimated value of the ward's personal property, plus the ward's anticipated revenue for the
next twelve (12) months from designated sources other than federal social security payments and rentals
for the use of real and personal property. Texas Probate Code § 703(d). If the bond is for a guardian of
the person and there is no guardian of the estate, the court will consider a number of different factors in
determining the amount of the guardian's bond, including the familial relationship between the guardian
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and the ward, the guardian's ties to the community, the guardian's financial condition, the guardian's past
history of compliance with the court, and any reasons the guardian may have previously been denied a
corporate surety bond. Texas Probate Code § 702A(c).

C. Safekeeping Agreements

The amount of the guardian's bond can be reduced if cash or other assets of the ward's estate are
deposited with a financial institution (as that term is defined in Section 201.101 of the Texas Finance
Code) having its main office or a branch office in this state, subject to a safekeeping agreement. Such an
agreement must be approved by the probate court and typically provides that the funds or other assets in
safekeeping cannot be withdrawn or released without an order of the court. Texas Probate Code § 703(e),
(f). The guardian's bond may also be reduced if the probate court allows the guardian to deposit his own
cash or securities with a qualified depository subject to a safekeeping agreement. Texas Probate Code
§ 703(g), (h). A form that can be used to deposit funds or other assets of the ward's estate in safekeeping
is attached to this outline as Exhibit 3.

II1. POWERS AND DUTIES OF GUARDIAN OF THE PERSON
A. General Powers and Duties

A guardian of the person is entitled to the charge and control of the ward's person, and his duties
correspond with his rights. Texas Probate Code § 767(a). This authority gives a guardian of the person
the right to have physical possession of the ward and the right to establish the ward’s legal domicile.
Texas Probate Code § 767(a)(1). A guardian of the person also has the general power to consent to
medical, psychiatric and surgical treatment for the ward. Texas Probate Code § 767(a)(4).

A guardian of the person is under a statutory duty to care, control and protect the ward, and to
provide the ward with clothing, food, medical care and shelter. Texas Probate Code § 767(a)(2)-(3).
However, a guardian of the person has no authority to admit the ward to an inpatient psychiatric facility
unless the ward is under sixteen (16) years of age, or the ward is subject to a guardianship with limited
authority, has the capacity to consent to the admission and does so. Texas Probate Code § 770(a)-(c).
Similarly, a guardian of the person has no authority to admit the ward to a residential care facility
operated by the Texas Department of Mental Health and Mental Retardation unless the ward is subject to
a guardianship with limited authority, has the capacity to consent to the admission and does so, or the
admission is for emergency care or respite under Sections 593.027 or 593.028 of the Texas Health and
Safety Code. Texas Probate Code § 770(a), (b), (d). Notwithstanding these limitations, a guardian of the
person has the authority to apply to a court to commit the ward to a mental health facility under various
provisions of the Texas Health and Safety Code, and also has the power to transport the ward to an
inpatient mental health facility for a preliminary examination in accordance with Subchapters A and C of
Chapter 573 of the Texas Health and Safety Code. Texas Probate Code §§ 767(b), 770(b).

B. Consent to Administration of Psychoactive Medication and Electroconvulsive
Therapy ’

If a ward who is not a minor is under a protective custody order as provided by Subchapter B of
Chapter 574 of the Texas Health and Safety Code, the guardian of the person of the ward may consent to
the administration of psychoactive medication prescribed by the ward’s treating physician, without regard
to the ward’s expressed preferences concerning treatment with psychoactive medication. Texas Probate
Code § 770A. In addition, if a ward who is sixteen (16) years of age or older has been adjudicated
incapacitated to manage his personal affairs, the guardian of the ward’s person has the authority to



consent to electroconvulsive therapy by executing a written consent form that satisfies the requirements of
Section 578.003 of the Texas Health and Safety Code. See Health and Safety Code § 578.002(c).

C. Creation of Trust

A guardian of the person has the authority to establish a trust in accordance with 42 U.S.C.
§ 1396p(d)(4)(B) to enable the ward to qualify for medical assistance under Chapter 32 of the Texas Human
Resources Code. Texas Probate Code § 767(a)(5). The creation of such a trust must be approved by the
probate court.

D. Case Law Limitations on Authority

The Texas courts have held that a guardian's authority to consent to medical and surgical
treatment for the ward is limited to "the steps taken to effect a cure of an injury or disease . . . including
examination and diagnosis as well as application of remedies." Little v. Little, 576 S.W.2d 493, 495 (Tex.
Civ. App.--San Antonio 1979, no writ). In Little, the court applied this standard and held that, absent
approval of the probate court, a guardian of the person did not have the power to consent to the removal
of one of the ward's kidneys for the purpose of transplanting the kidney in the ward's brother. In an
carlier case, Frazier v. Levi, 440 S'W.2d 393 (Tex. Civ. App.--Houston [1st Dist.] 1969, no writ), the
court held that a guardian of the person did not have the power to consent to the sterilization of an

incapacitated ward.

Iv. GENERAL DUTIES OF GUARDIAN OF THE ESTATE

Except as otherwise provided in certain provisions of Chapter XIII of the Texas Probate Code, a
guardian of the estate is under a duty to take care of and manage the ward's estate as a prudent person
would manage his own property. Texas Probate Code § 768. A guardian of the estate is also required to
account for all rents, profits, and revenues that the ward's estate would have produced by such prudent
management. Texas Probate Code § 768. The guardian and the sureties on his bond can be held liable for
any losses that the ward's estate sustains as a result of the guardian's failure to perform this duty.

V. NOTICES TO CREDITORS
A. General Publication Notice

Within one (1) month after receiving letters of guardianship, a guardian of the estate must publish
a general notice to creditors in a newspaper printed in the county where the letters of guardianship were
issued. A copy of the printed notice, together with a sworn affidavit of the publisher, must be filed with
the probate court. Texas Probate Code § 783. A form for the required publication notice is attached to
this outline as Exhibit 4.

B. Notice to Unsecured Creditors

Within four (4) months after receiving letters of guardianship, a guardian of the estate must give
notice of the issuance of letters to each person with an outstanding claim for money against the ward's
estate if the guardian has actual knowledge of the claim. Texas Probate Code § 784(b). This notice must
be given by certified mail or registered letter with return receipt requested. Texas Probate Code § 784(c).
The term "claim for money" includes liquidated claims that can be verified by affidavit. E.g., Hume v.
Perry, 136 S'W. 594 (Tex. Civ. App. 1911, writ dism'd). It does not include contingent claims or
unliquidated liabilities. E.g., Barlow v. Anglin, 45 S'W. 857 (Tex. Civ. App. 1898, no writ). If a
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